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JURISDICTIONAL STATEMENT 


On March 20, 1968, appellant was indicted for the 


Cy 


nauthorized use of an automobile on December 30, 1967, belonging 


Eo Aurelius W. Henson, a member of the Metropolitan Police 


Mepartment. 


Appellant pleaded not guilty on April 5, 1968. 


After a trial before Judge William B. Bryant and a 


July 1 and 2, 1968, appellant was found guilty by the 


On December 5, 1968, appellant filed his Notice of 

On February 7, 1969, this Court directed that the 
bppeal be docketed, and on April 1, 1969, this Court appointed 
a undersigned to represent appellant after one previously 
popointed counsel had withdrawn. 

The jurisdiction of this Court is invoked pursuant 
% 28 U.S.C. 1291. 


Counsel notes that this case was not previously 


before this Cou rt. 
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REFERENCE TO RULINGS - NONE 
STATEMENT OF THE CASE 


‘Aurelius Henson, 2 member of the Metropolitan Police 


Department, and his wife testified that on December 30, 1967, 


their 1966 Pontiac disappeared between 8:00 and 9:00 p.m. from 


in front of their house in the District of Columbia. They also 
testified that defendant had never peen authorized to use the 
ear (Tr. 14-29). 

Detective William R. Miller of the Automobile Theft 
Unit of the Metropolitan Police Department testified that at 
approximately 5:10 a.m. on December 31, 1967, he observed the 
Hensons' car which had previously been reported as missing. The 
ear was parked on the street with a colored female seated in 
the passenger's seat. Detective Miller approached the driver's 
side with his service revolver drawn. When he was about ten 
feet from the car, a colored male subject raised up in the 
driver's seat. The car was started and driven away ata nigh 
rate of speed. Detective Miller jumped back so that the car 
missed him by four or five feet. He also fired one shot at 
the departing car which hit the glass window:of the left front 
door. Since it was 5:10 in the morning of December 31, 1967, 
it was dark but the street lights were on. A short distance 
away, the occupants of the car abandoned it and fled. At the 
trial, Detective Miller identified appellant as the driver of 


the car (Tr. 29-32, 40). 


4 


A Private Donald R. Nichols of the Metropolitan Police 
vDepartment testified as a fingerprint expert. He stated that 
a fingerprint found on the rear view mirror of the Hensons' car 
eecer it had been recovered by Detective Miller matched a finger- 
eprint taken from appellant's right middle finger (Tr. Olinratalss 
Gov's. Exs. 5 & 6). 
Miss Barbara Purcell testified on behalf of appellant 
~that she was at a party with appellant during the time when the 
Hensons' car disappeared (Tr. 65-89). 


Appellant testified in his own behalf that he was at 
the party attended by Miss Purcell from about 7:30 p.m. to 


1:30 a.m. on the night of December 30 and morning of December 31, 
a 


1967. Upon leaving the party at 1:30 a.m. he took a bus to his 
aunt's house and arrived at 2:30 a.m. She opened the door for 
him. He spent the rest of the night there and did not leave. 
e slept in the same room with his uncle (Tr. 96-99, 104-105). 

Thus, at the time the Hensons' car disappeared he was at the 
party with Miss Purcell, and at the time Detective Miller came 
wpon the Hensons' car, appellant was at his aunt's house. 

The trial judge granted the prosecutor's request to 
‘make a missing witness argument to the jury and stated that he 
yrould give a missing witness instruction (Tr. 107-108). 

The prosecutor argued to the jury as follows (Tr. 


"113-114): 


BEST COPY AVAILABLE | 
_ from the original bound volume 


"I ask you to consider in weighing the testi- 
mony of the defendant the fact that his Aunt was 
presently available, is presently living at the 
residence where he had resided and of course she 
would have an interest in him, she was not here 
to corroborate his story that he was present at 
her house on the evening when these events took 
place." 


Thereupon, the trial judge reversed himself and 
«decided it would be improper to give a missing witness instruction. 
The trial judge's position was that the purported missing witness 


~ 
was not a witness to the crime but a witness to appellant's 


alibi. The judge reasoned that where an alibi was involved, . 


it would be unfair to instruct the jury that it could infer that 

the missing witness would testify adversely to the appellant 
‘because there was no reason for presuming that the missing 

witness could or would remember defendant's presence on a 


particular date some time in the past (Tr. 118-119). 


QUESTION PRESENTED 


ky Was it reversible error for the prosecutor to argue 


to the jury that an adverse inference should be drawn from the 


“fact that there was a missing witness to appellant's alibi? 


ARGUMENT 


The Trial Court Erroneously Allowed The Prosecutor 
To Argue That The Credibility Of Appellant's Alibi 
Was Destroyed Because He Failed To Call A Witness 

Thereto. 


The missing witness argument is a backhanded way of 


equiring an accused: to prove his own innocence. As such, its 


ise should be strictly limited to those situations where it is 


blear that the missing witness should remember the facts to 

ich he or she would be called to testify. That situation is 
hot the instant case as the trial judge correctly, but belatedly, 
ecognized by refusing to give a missing witness instruction. 
Rowever, when the trial judge reversed himself and made that 
ecision, the damage had already been done because the prosecutor 
ad been permitted to argue that appellant's alibi was not 
redible since there was a missing witness. To allow such an 
rgument was reversible error. 

The crucial issue in the trial of this case was 

nether or not the jury would believe defendant's alibi. If 

hey did, he would be a free man. However, the trial of that 
issue was irrevocably prejudiced by the prosecutor's missing 
itness argument. 

’ In the instant case appellant's alibi was established 
hrough his own testimony and the corroborating testimony of 


iss Purcell. The prosecutor's argument to the jury that this 


" testimony should be disregarded because appellant failed to 

ycall his aunt to corroborate further his alibi was reversible 
error. Appellant's aunt if called could have testified in 

[ either of three ways: (1) that appellant was at her house 

~during the night of December 30-31; (2) that he was not there; 
or, and most importantly (3) that she cannot remember whether 
he was there or if he was, what time he arrived. As a practical 
aand realistic matter, the third "I cannot remember" testimony. 
would be the most probable response. The trial of the case 3 
took place more than six months after the alleged crime was 

ommitted; and, in the normal course, people just do not 

remember who was in their house that far in the past. This is 
particularly true in our inner city where people with no strong 
ties often move from house to house. Even in the more structured 
parts of our society it is difficult, if not impossible, to 
remember who was in one's house six months ago on a particular 
date. This point can be tested by the members of the Court 
asking themselves who was in their house on December 30, 1968. 


+ 
probability that appellant's aunt would have been unable to 


Given the fact that at the very least there is a good 


emember whether appellant was or was not at her house at the 
rucial time, the prosecutor's argument that the jury should 
nfer that the aunt would testify that appellant was not there 
as unlawful. The prosecutor's argument deprives appellant of 


he presumption of innocence and places the burden of proof on 


> 


4 him. If appellant's aunt had in fact testified that she could 


’ not remember whether or not appellant was there, that testimony 


R would have been exactly neutral and with the presumption of 
innocence and the burden of proof on the Government he would 
have been entitled to an acquittal. The prosecutor's argument 

_that the jury should infer that in these circumstances the 
missing witness would testify adversely to appellant was therefore 

" unlawful. 

Appellant's counsel has been able to find only two 
cases involving the argument of a missing witness to an alibi 
in a criminal case. State v. Simmons, 167 Le. 963, 120 So. 612 
(1929); Commonwealth v. Trignani, 185 Pa. Super. 332, 138 A. 2a 
215, 220. Both of those cases permitted the argument to be 
made. However, in both cases the Courts merely parroted the 
missing witness rule which seems to have originally developed 
in civil cases without analyzing its effect on the presumption 
of the accused's innocence. See generally, Wigmore on Evidence, 


(3rd Ed.), § 285. 


CONCLUSION 


It is respectfully requested that appellant's 


“ conviction be reversed. 
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APPENDIX 
District of Columbia Code (1967 Edition): 


§ 22-2204. Unauthorized use of vehicles. 
Any person who, without the consent of the owner 
4 shall take, use, operate, or remove, or cause to be taken, 


4 used, operated, or removed from a garage, stable, or other 


building, or from any place or locality on a public or private 


, bighway , park, parkway, street, lot, field, inclosure, or 
space, an automobile or motor vehicle, and operate or drive 
or cause the same to be operated or driven for his own profit, 
use, or purpose shall be punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five years, 
or both such fine and imprisonment. (Mar. 3, 1901, ch. 854, 

§ 826b, as added Feb. 3, 1913, 37 Stat. 656, ch. 23, § Zp) 


